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MEMORANDUM OF DECISION

This adversary proceeding is before the court for decision after trial on Plaintiff Daniel Well's
complaint to determine dischargeability of a debt allegedly owed to him by Defendant Kellie Bayes and/or
to deny discharge. Plaintiff aleges that the debt should be excepted from discharge under 11 U.SC. 8§
523(a)(4) and (8)(6) and/or that Defendant is not entitled to a discharge under 11 U.S.C. 8 727.



The court hasjurisdictionover this adversary proceeding pursuant to 28 U.S.C. 81334(b) and the
genera order of reference entered in thisdigtrict. Proceedings to determine dischargesbility of debts and
objections to discharge are core proceedings that the court may hear and decide. 28 U.S.C. 8 157(b)(1)
and (b)(2)(I) and (J). ThisMemorandum of Decision congtitutesthe court’ sfindings of fact and conclusions
of law pursuant to Fed. R. Civ. P. 52, made applicable to this adversary proceeding by Fed. R. Bankr. P.
7052. Regardless of whether specificdly referred to in this Memorandum of Decision, the court has
examined the submitted materials, weighed the credibility of the witnesses, considered dl of the evidence,
and reviewed the entire record of the case. Based uponthat review, and for the reasons discussed below,
the court finds that a debt owed by Defendant to Plaintiff in the amount of $4,500 isnondischargegble but
that Defendant is otherwise entitled to a Chapter 7 discharge.

FINDINGS OF FACT
This dispute centers around Defendant’ sremova of property fromahome she shared with Plantiff.

Pantiff and Defendant lived together for approximatdy five years. During that time, they decided to
purchaseahome located at 638 Lotus Avenue, Toledo, Ohio. Notwithstanding thefact that Plaintiff earned
$70,000t0$80,000 per year asaningdler of floor coverings and Defendant earned only $23,000, because
Pantiff had poor credit, the home and the mortgage debt for the home werein Defendant’ s name only.
In May, 2003, Defendant testified that she left Plaintiff and moved out of the home. According to
Defendant, she gathered some but not dl of her bdlongings whenshe left in order to be gone before Plaintiff
returned home. She did, however, manage to remove her own collection of teddy bears.

In July, 2003, Defendant obtained a civil protection order againgt Raintiff. The protection order
prohibited imfrombeing within 100 yards of Defendant and granted Plantiff possession of the home at 638
Lotus Avenue for a period of sixty days, during which time Plaintiff was ordered to make mortgage
payments and pay taxes, insurance and utilities for the home. But if Plaintiff did not purchase the property
within that 60-day period, the order granted Defendant exclusive possession of the residence effective
September 9, 2003. [Def. Ex. 1]. Thereisno dispute that Plaintiff failed to make the payments required of
him under the protection order and failed to obtain financing to purchase the property.

OnNovember 28, 2003, Defendant arrived a the L otus Avenue home withthe police and Plantiff



was arrested for violation of the protection order. After Plaintiff was arrested, Defendant, withthe help of
her new boyfriend and another friend, proceeded to remove property from the home. The property was
loaded onto a U-haul trailer that she had brought with her and was taken to a storage unit she shared with
herfriend. Itisundisputed that Plaintiff never gave Defendant permisson to remove any of hisproperty from
the home.

Plantiff testified regarding, and Plantiff’ sexhibit 1 itemizes, the numerous items he dams bel onged
to him that were taken by Defendant. With only afew exceptions noted below, Defendant admits taking
theitemslisted. Seealso Aif. Ex. 4. Included on thelist in Plaintiff’s Exhibit 1 are surround sound speskers
that he purchased during a prior mariage 8 or 9 years earlier, Sx guitars, a bass amplifier, amicrophone
stand, as wel as items described as a Marshdl Full Stack, Rocktron Hush, Alesis equalizer, power
conditioner, and Gerwin Vega speakers, all items used by Plaintiff in a band that performed at various
venues in Toledo and in which he played the guitar. Although Defendant did not remember how many
guitars she removed, she did not dispute that these items were taken by her on November 28. Although
many of the items were purchased during the time that the partieslived together, the court findsit more likdy
than not that the musical equipment belonged to Fantiff for use in the band in which he played. Plaintiff
vaued theseitems at $11,347 whichhetestified represents the amount he paid for the equipment. However,
withthe exception of the surround sound speakers, thereis no evidence regarding the age of the equipment
or its condition.

Alsoincluded onthe lig of items removed by Defendant isa 61-inch big screentdevison. Plantiff's
testimony, that the court finds credible, indicatesthat he done obtained the televisoninabartered exchange
for ingdlation of carpeting inafriend’ shome. The court discounts Defendant’ stestimony that the carpeting
that wasingdled was paid for either incashor by check usng her checking account. To the extent that this
testimony is an attempt to show that she had some interest inthe tlevision, she | ater testified that she actudly
did not know the manner in which the carpeting was purchased.! Although Plaintiff valued his ingtalation

1 In concluding that Plaintiff alone acquired the big screen television, the court has not considered the testimony
proffered by Plaintiff's rebuttal witness, Ricky Arnold. Under Fed. R. Civ. P. 26(a)(3)(A), Plaintiff was required to disclose
the name of each witness, “separately identifying those whom the party expects to present and those whom the party may
cal if the need arises. . . .” The deadline set in the court’s Adversary Proceeding Scheduling Order was March 23, 2005,
by 4:00 p.m. [Doc. #14]. Arnold was not disclosed as a witness until the day of trial. Fed. R. Civ. P. 37(c)(1) provides that
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services, and thus the tdevison, at $3,500, he offered no testimony regarding the work involved in the
carpet ingtdlation job or the rates reasonably charged for such work.

Defendant also removed a subgtantid collection of Hotwhed's from the Lotus Avenue property.
Maintiff testified that he had a*few thousand” Hotwheds. This comports with Defendant’ s testimony thet
she could have removed as many as two thousand Hotwhedls. Plaintiff testified that he collected the
Hotwhed s and attended many shows at which he would purchase them. At least some of the Hotwhed's
weredisplayed at the Lotus Avenue home ina ceramic case, which Defendant admits having removed from
the home onNovember 28. Haintiff aso started an E-bay businessin which he bought and sold Hotwhedls.
Because of his poor credit and the necessity of abank card to register the business on E-bay, Defendant’s
credit was used and purchasers paymentswere deposited into Defendant’ sbank account. Defendant does
not dispute that Plaintiff ran the E-bay business.

Although she tedtified that she went to shows with Rlantiff and that she “helped him collect,” the
court does not find Defendant’ s tesimony credible that the collection was hers, inwhole or in part.  She
testified that she had bought Hotwhedls for Plaintiff as gifts and that Plantiff aso purchased them when she
was not with him.  Defendant admitted that she is not a collector now. While she certainly asssted Plaintiff
in his collection when she lived with him by alowing her bank account to be used for E-bay sales and
purchases, and perhapsfor occasiona purchases, she tedtified that Plaintiff did periodicaly depost money
inher account. The court does not believe that the parties ever intended for Defendant to own any portion
of the Hotwhed s collection. The court finds Defendant’ stestimony isnot credible on thisissue. Although
she remembered &t least two specdific Hotwheds that were at the Lotus Avenue property, whenasked their
vaue, she testified that she did not know the vaue of any “older” vehicles. She knew only that the newer
Hotwheds could be purchased for gpproximately $1.00 at the store. Presumably, someone who is or was

"a party that without substantial justification fals to disclose information required by Rule 26(a) . . . is not, unless such
failure is harmless, permitted to use as evidence a a trial ... any ... witness or information not so disclosed." The sanction
of excluson is thus automatic and mandatory unless the party to be sanctioned can show that its violation of Rule 26(a)
was either justified or harmless. See Vance v. U.S,, 182 F.3d 920 (Table), 1999 WL 455435, **4 (6th Cir. June 25, 1999) (citing
Salgado v. General Motors Corporation, 150 F.3d 735, 742 n. 6 (7th Cir.1998). No such showing was made by Plaintiff.
The fact that Plaintiff anticipated calling Arnold as a witness is evidenced by the fact that he was present at the beginning
of thetrial.



involved in collecting Hotwhed s would have some idea of the value of the “older” models. Moreover, her
testimony tendsto put in question her later testimony that the only Hotwhedls at the home on November 28
were new Hotwheels vaued at $1.00, as does the fact that she specificdly removed the ceramic display
case of Hotwhedls from the home.

Plaintiff valued the Hotwhedls collection at $40,000. He testified that he used severa different
collector’s guides for hotwheds in order to determine the far market vaue of the collection. But those
guideswere not offered into evidence and Plaintiff offered no testimony regarding any specific Hotwhed in
his collectionthat wasworth any specific amount. Although Defendant did testify asto two specific “older”
Hotwhed s that were at the parties home, she did not know, and Plaintiff did not offer any evidenceof, the
vaue of those vehicles.

Paintiff aso tedtified that Defendant removed other collectible toys, including Star Warsitems and
Barbie dolls. Defendant admitsthat shedid not collect Barbiedollsbut that shedid take the collectibledolls.
Defendant vaued these toys at $3,000. He tedtified that his vauation is based on what he paid for them,
E-bay sdes, and magazines, but no other documentation of the value wasoffered. In addition, he offered
no testimony regarding the number of collectible toys nor the specific vaues as to any specific toy. He
smply listed them as “various miscellaneous toys’ valued a atotd of $3,000.

Defendant also admits removing a Hutch Trickstar bicycle that was built by Plaintiff from parts
purchased onE-bay. Plaintiff testified that the bicycdewasbuilt for free-stylebicyding, whichwasalongtime
hobby of his. Defendant admitted that shedid not participateinthat hobby. Hetedtified that the bicyclewas
worth $2,000, but, again, provided no documentation as to its vaue beyond his own testimony. Also, he
provided no information about the parts purchased or their cost.

Fantiff al so tedtified that Defendant removed $4,500 in cashthat he had inaguitar case. According
to Plaintiff, he had received this money for two “jobs’ he had recently completed. But he offered no
evidence documenting the alleged jobs or the amount received from those jobs. Defendant denies having
removed any cashfromthe home. The court finds Defendant’ s testimony to be more credible on thisissue.

Although a computer vaued at $1,500 and a scanner vaued at $200 is dso listed in Raintiff’s



Exhibit 1 as property removed by Defendant, Plaintiff testified at trid that both of those items were
Defendant’s own property. Also, he listed a keyboard valued at $200. But he testified that the keyboard
belonged not to him but to his daughter.

The remaining items on the ligt, which are valued by Plaintiff in the totd amount of $7,675, indlude
adigitd camera, aceramic tile saw, various eectronic devices, Play Stationgames, goproximately 100CD’ s
and 30 DVD’s. Hetedtified that hevaued the CD’ sat $10 each and the DV D’ sat atotal of $500. Plaintiff
testified that he purchased each of the items listed and that his vauation, for the most part, is based on his
purchase price. He concedes, however, that at least some of the items have decreased in value since they
were purchased. The court finds credible Plaintiff’ stestimony that he purchased the items and thet theitems
belonged to him.

Defendant did not tetify that Plaintiff’ s funds were not used to purchase the items. Nevertheless,
asevidencethat she owned the property removed, Plaintiff testified that the items were accumulated during
the parties relationship and were ether paid for with cash or by check from her account. She explained
that Plaintiff was not able to obtain a checking account and that he periodicaly deposited money into her
account. Thereisno indication, however, asto which items removed were paid for with cash and which
items were paid by check from her account. She did not testify that her own cash was used for any
purchase when cash was the method of payment and she admitted that Rlantiff deposited money into her
checking account.

Pantiff also tedtified that she believed that the language in the avil protection order giving her
exclusive possession of the residence meant that everything in the home then belonged to her and that she
was s0 advised by her attorney. The court does not find her testimony in this regard to be credible. The
court does not believe that counsel advised her, nor would a reasonable person believe, that the protection
order condtituted a divison of property accumulated during the parties’ relationship or otherwise obtained
by ether party. At thetime the property was removed, Defendant did not, nor did she even intend, to take
possession of the residence. In fact, she knew that Plaintiff would be returning to the resdence. She
testified that her purpose in going to the residence on November 28 wasto remove property that she could
sl in order to pay some of her bills. After removing the property chosen by her to be removed, she left



a couple of “cdling cards’ for Pantiff, namdy, two stuffed latex gloves with the midde finger extended
grategicaly placed wherethe big screen television had been located beforeitsremova by Defendant. The
court finds that her “caling cards’ areevidence of her understanding that she had dispossessed Plaintiff of
something of value bdonging to him.

The court’s credibility determination and ultimate finding that, with the exception of the computer,
scanner and keyboard, the property removed from the home was Plaintiff’ s property, is buttressed by the
fact that she faled to disclose in her origind Statement of Financid Affars that she had transferred any
property within one year of filing bankruptcy, notwithstanding her testimony that she sold dl of the property
removed from the home a aflea market in late 2003 or early 2004 and the fact that her petition was filed
June 30, 2004.2 That is at least some evidencethat Defendant did not consider the property to be property
belongingto her. Thefact that Plaintiff earned nearly four timesthe amount earned by Defendant during the
relevant time period aso weighsin favor of the court’s credibility determination and findings of fact.

LAW AND ANALYSIS

Pantiff dleges that Defendant owes him a debt that is nondischargeable under 11 U.S.C.
§523(3)(4) and (8)(6). Paintiff also alleged that Defendant should be denied a Chapter 7 discharge under
11U.S.C8727(a)(2)(A) and (a)(5). While successon the 8 523 claimsis, in part, dependent on the court
finding that the property belonged to Plaintiff, success onthe 8 727 damsis dependent onafinding that the

property belonged to Defendant. Thus, at trid, Plaintiff presented the clamsinthe dternative. Becausethe
court finds that Plantiff is entitled to judgment on his § 523 dams, judgment will be entered in favor of
Defendant on the 8 727 claims.

I. 11 U.S.C. §523(a)(4)

Under § 523(a)(4), adebtor is not discharged from any debt “for fraud or defd cation while acting
inafiducary capacity, embezzlement, or larceny.” Embezzlement and larceny are defined and determined
according to federal law. Graffice v. Grim (In re Grim), 293 B.R. 156, 165-66 (Bankr. N.D. Ohio
2003). For purposesof 8 523(a)(4), larceny is defined as “the fraudulent and wrongful taking and carrying

2 Although Defendant has amended her Statement of Financial Affairs to include the disclosure, she did not do
so until April 4, 2005, after she was deposed shortly beforetrial.



away of the property of another with intent to convert such property to the taker's use without the consent
of the owner.” 1d. (citing Schreibman v. Zanetti-Gierke (In re Zanetti-Gierke), 212 B.R. 375, 381
(Bankr. D. Kan. 1997).

In this case, asfound by the court above, the property at issue was Plaintiff’s property. The fact
that most of the property was acquired during the parties relationship does not impact the court’ s finding.
Ohio courts have expressy declined to adopt the approach of dividing property based on non-marital
cohabitation. See Lauper v. Harold, 23 Ohio App. 3d 168, 170 (1985) (dating there is no precedent in
Ohio for dividing assets based on mere cohabitation without marriage and declining to follow suchatrend);
Sewardv. Mentrup, 87 Ohio App. 3d 601, 603 (1993) (same). Thus, Defendant acquired norightsinthe
property Smply because they were acquired during the time that she lived with Plantiff. And there is no
dispute that Defendant removed the property, to the extent indicated inthe court’ s findings of fact, without
Aantiff’s consent. Finaly, Defendant admits that she took the property with the intention of converting it
to her use, that is, with the intention of sdlling it in order to pay her creditors. Thus, Plantiff has met his
burden of proving that Defendant owes him adebt for larceny and, as such, the debt is not dischargeable
under 8 523(a)(4).

I1. 11 U.S.C. § 523(a)(6)

Section 523(a)(6) provides that a debt “for willfu and mdiciousinjury by the debtor to another
entity or to the property of another entity” is not dischargeable. 11 U.S.C. § 523(a)(6). In order to be
entitled to ajudgment that the debt is excepted fromdischarge, Plantiff must prove by a preponderance of
the evidence that the injury from which the debt arises was both willful and mdicious. Markowitz v.
Campbell (In re Markowitz), 190 F.3d 455, 463 (6th Cir. 1999); J & A Brelage, Inc. v. Jones (Inre
Jones), 276 B.R. 797, 801-2 (Bankr. N.D. Ohio 2001). A willful injury occurswhen “(i) the actor desired
to cause the consequences of the act or (ii) the actor believed that the given consequences of his act were
subsgtantidly certainto result from the act.” Monsanto Co. v. Trantham (Inre Trantham), 304 B.R. 298,
307 (B.A.P. 6th Cir. 2004) (citing Markowitz, 190 F.3d at 464). Under §523(8)(6), “‘malicious means
in conscious disregard of one's duties or without just cause or excuse; it does not requireill-will or specific

intent.” 1d. (Giting Wheeler v. Laudani, 783 F.2d 610, 615 (6th Cir. 1986).



Inthis case, Defendant dearly intended to cause injury to Plaintiff (i.e. permanent deprivationof his
personal property). By her own account, she took the property so that she could sell it and use the money
to pay her billsbecause Plantiff had not paid the utilitiesand had not made the mortgage payments on the
Lotus Avenue property, thus clearly causng Defendant financid difficulties. Plaintiff’ s behavior in ignoring
the court order to make the paymentswhile he occupied the property, and then compounding the problem
by moving his former girlfriend and children into Defendant’ s house essentidly rent freg, is inexcusable.
Nevertheless, Plaintiff’s bad behavior did not in turn justify or excuse the sdf-help measures to which
Defendant resorted. Moreover, whileafinding of maiciousinjury does not requireill-will or specific intent,
the “cdling cards’ Ieft by Defendant at the home at the time the property was removed isa strong indicator
of not only her intent, but her maiciousintent. On the facts before it, the court findsthat the debt owed by
Defendant to Plaintiff isadebt for willful and maicious injury and is another basis for finding that the debt
Is not dischargesble.

[11. Damages

A. Debt Owed to Plaintiff

In his prayer for rdief, Plaintiff not only seeks a determination that the debt owed him is
nondischargesble but also a monetary award in the amount of $72,472. In Longo v. McLaren (Inre
McLaren), 3 F.3d 958, 965-66 (6thCir.1993), the Sixth Circuit recognized a Bankruptcy Court's authority
to determine the vdidity and amount of adebt as well asthe debt's dischargeability. Nevertheless, at trid,
Pantiff asked in the dternative that the court permit him to return to state court for a determination of
damages. He filed an action againgt Defendant prepetition that has been stayed in light of Defendant’s
bankruptcy filing® However, Plaintiff presented evidence on the issue of damages at trid in this court and
Defendant presented a defenserdating to that evidence. Theissue having been aready litigated, the court
findsthat both judicia economy and fairness to Defendant weigh infavor of the court exercisingitsauthority
to determine amonetary judgment in this case.

Once a party proves that he has been damaged, the amount of damages must be shown with

3This court does not have the state court complaint and related pleadings and does not know what claims and
defenses have been asserted.



reasonable certainty. In re Sumpter, 171 B.R. 835, 844 (Bankr. N.D. Ill. 1994). But the existence of
some uncertainty asto the amount of damages does not forecloserecovery. In re John Richards Homes
Building Co., L.L.C., 312 B.R. 849, 862 (E.D. Mich. 2004). "[O]nce the existence of damages hasbeen
shown, al that an award of damages requiresis substantial evidence in the record to permit afactfinder to
draw reasonable inferences and make afar and reasonabl e assessment of the amount of damages™” Broan
Mfg. Co., Inc. v. Associated Distributors, Inc., 923 F.2d 1232, 1236 (6thCir. 1991) (quoting Grantham
and Mann, Inc. v. American Safety Products, Inc., 831 F.2d 596, 602 (6th Cir. 1987). Still, adamage
award mugt not be based on mere speculaion, guessor conjecture. See Archer v. Macomb County Bank,
853 F.2d 497, 499 (6" Cir. 1988), dting John E. Green Plumbing & Heating Co. v. Turner
Construction Co., 742 F.2d 965, 968 (6" Cir. 1984), cert. denied 471 U.S. 1102 (1985).

Paintiff’ s damages include an amount equa to the vaue of the items of personal property owned
by him that were removed from the Lotus Avenue home. A determination of Plaintiff’s damages involves
threeissues what property was removed from the home, to whom did it belong, and what was the vaue
of Plaintiff’s property that was removed.

Asaready found by the court, dl of the property listed in Rlaintiff’ sExhibit 1, except for the $4,500
incash, was removed fromthe home by Defendant on November 28, 2003. Also as indicated above, with
the exception of the computer and scanner that belonged to Defendant and a keyboard that belonged to
Paintiff’s daughter, dl of the property removed was property belonging to Plaintiff.

It isthe value of that property only that condtitutes Plaintiff’s loss.

Pantiff tedtified that, based upon severa different collector’s guides, he vaued his Hotwheels
collection a $40,000. His testimony, however, fals short of demondrating detail and accuracy in
supporting hisvauation. At trid, only two Hotwhed vehicles were identified as having been at the parties
home. Although admittedly “older” vehicles, no evidence of their specific vaue was offered such thet the
court might be asssted in reaching a determinationthat Plaintiff’ slay opinion of value of the entire collection
was credible and trustworthy. And no testimony or other evidence was offered regarding the generd types
of Hotwhedls owned by Paintiff or their values(i.e. the number of “older” vehicles and their average vaue).
Although Raintiff used collector’ sguidesinvauing the collection, those guideswerenot offered as evidence.
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See Fed. R. Bankr. P. 9017, F.R.E. 803(17). Nevertheless, Defendant concedes that she removed a
“couple thousand” Hotwhed s fromthe home and that they had avaue of a least $1.00 each. Lacking any
more specific evidence of the vaue of the Hotwhed! s, the court findsthe evidence supports a determination
of damages only in the amount of $2,000.

Faintiff tetified that the big screen television removed by Defendant had avaue of $3,500. His
vauation is based upon the fact that the television was obtained in a bartered exchange for inddlation of
carpetinginhisfriends home, aservicehevaued at $3,500. But he offered no teimony or other evidence
thet the carpet ingtallation work was actualy worth that amount. For example, he offered no testimony or
documentary evidence regarding the square footage of carpeting ingalled or the rates he normaly charged
for such work. While clearly of somevaue, determining the fair value of hiswork and, thus, the vaue of
the tdlevison, would involve pure speculaionby thecourt. Neverthel ess, the court recognizesthat a61-inch
big screen televison has at least some vaue and awvards Plaintiff anomina award of $250.

Paintiff dso testified regarding the vaue of the 100 CD’sand 30 DVD’ s removed by Defendant.
Fantiff vadued the CD’s at $1,000, or $10 per CD, and the DVD’s a $500, or gpproximaely $16.66.
The court finds Flantiff’ sva uationto be areasonable estimate of the CD’ sand DV D’ staken by Defendarnt.

However, Flantiff’s tesimony regarding the remaining items of personal property does not provide
aufficiert evidence of the vaue of the property removed from the home. All of the remaining items are
vaued at Plaintiff’s purchase price. He admitted, however, that some of the property, dthough he did not
specify which property, has decreased in vaue since it had been purchased. Once again, a determination
of the fair market vaue of this property would require the court to engage in speculation that may not form
the basis of an award of damages. Nevertheless, Defendant testified that she sold al of the property
removed and, athough she was uncertain as to the exact amount obtained, she estimated the amount
received from the sdle at $750. While the court does not find her testimony entirely credible to the extent
that she received only $750 for dl of the property removed, in light of the type of property at issue and the
lack of any better evidence, and recognizing that the removal of this property caused Plantiff aloss, the court
finds $750 to be the best evidence of the vaue of the remaining property a issue.

Inlight of the foregoing, the court finds that Plaintiff’ s damages, to the extent proved at trid, tota
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$4,500.

B. Prgudgment Interest

In his prayer for rdief, Plaintiff aso seeks prejudgment interest. Damagesin this case are awarded
soldy under federal bankruptcy law. Assuch, the award of prejudgment interest isgoverned by federd law
and isamatter left to the sound discretion of the trial court. See Friedkinv. Sternberg (Inre Sternberg),
85 F.3d 1400, 1408 (9th Cir. 1996) (overruled on other grounds Murray v. Bammer (In re Bammer),
131 F.3d 788 (9th Cir. 1997); Paynev. Brace (In re Brace), 131 B.R. 612, 614 (Bankr. W.D. Mich.
1991). The award of prejudgment interest should be a function of (i) the need to fully compensate the
wronged party for actual damages suffered, (i) considerations of fairness and the rddive equities of the
award, (jii) the remedid purpose of the gatute involved, and/or (iv) such other genera principles as are
deemed relevant by the court." Wickham Contracting Co., Inc. v. Local Union No. 3, Intern. Broth. of
Elec. Workers, AFL--CIO, 955 F.2d 831, 833-34 (2d Cir. 1992).

In this case the court declines to award prgudgment interest. The court does not find that
prgjudgment interest is necessary to fully compensate Rantiff. It is not a substitute for lack of proof of
additiond damages at trid. Plaintiff’ slosswas not a monetary loss but aloss of persona property. There
was no evidence that any of the property was subsequently replaced by Plantiff requiring the expenditure
of Plantiff’sfunds. The court finds that the $4,500 award inthis case fuly compensates Plaintiff for the loss
provenat trid. The court further finds that the equities in this case weigh againgt an award of preudgment
interest. Plaintiff continued to livein Defendant’ s house for at least five months beyond the date ordered by
the state court for imto rdinquish possession but il failed to make payments on the mortgege and utilities
as ordered by the state court. Under these circumstances, the court concludes that awarding him
prejudgment interest wheresuchan award does not serve as compensationfor hislosswould be inequitable.

C. Attorney Fees

Gengdly, under the "American Rule" which agpplies to litigation in the bankruptcy courts, a
prevaling liigant may not collect attorney's fee from his opponent unlessauthorized by federa statute or an
enforcesble contract betweenthe parties. Inre Sheridan, 105 F.3d 1164, 1166 (7th Cir. 1997). Pantiff
has identified no authority, and the court finds no basis, for an award of attorney feesin this case.
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CONCLUSION

For the foregoing reasons, the court finds that Plaintiff isentitled to judgment on his daims brought
under 11 U.S.C. § 523(a)(4) and (a)(6) in the amount of $4,500 and that such debt is nondischargesble
under those provisons of the Bankrupcty Code. The court further finds that Defendant is entitled to
judgment in her favor on Pantiff's dams brought under 11 U.S.C. § 727. A separate judgment in

accordance with this Memorandum of Decision will be entered by the court.
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